JOINT COMMITTEE ON TAX POLICY 
History of Tax Credit Reform: 2005-2010

This history, coupled with several documents, will provide a context on what ideas have been discussed for tax credit reform in the past. 
Missouri Incentives Review Committee and 2006 Legislative Session
Shortly after Governor Blunt took office, he tasked an appointed committee of business representatives, economic development professionals, and officials at the Department of Economic Development to review the incentive programs administered by the Department of Economic Development and report back with any recommendations for improvement. The incentive programs that they reviewed encompassed more than just tax credit programs; it included a review of Community Development Block Grants, sales tax exemptions, Tax Increment Financing, and many more types of programs.  However, for the purpose of this document, the focus will be solely on the committee’s review of the tax credit programs.
The committee developed a methodology that would evaluate the incentive programs based on: effectiveness, efficiency, fairness, and the impact the program has to the state and local economy and tax base.  Based on these criteria, the committee assigned one or more of the following recommendations: maintain, improve, combine, and delete.    
The Missouri Incentives Review Committee issued a report in November of 2005 with their recommendations.  For more information on the report, please refer to the “Missouri Incentives Review Committee: Report on Missouri Incentives Programs.”  The substantial tax credit recommendations are as follows:
1) Rebuilding Communities Tax Credit: Combine the program with the Quality Jobs Tax Credit Program and the Enhanced Enterprise Zone Tax Credit and transfer 50% of the cap ($4 Million) to the cap of the Quality Jobs Program.
2) Loan Guarantee Fee Tax Credit: Enact legislation to delete the program.  (This program was sunset in 2009.)
3) Business Incubator Tax Credit: Enact legislation to 
(a) Combine with the Neighborhood Assistance Program; 
(b) Delete the $500,000 cap from this program, but set-aside $1 Million per year within the cap of the Neighborhood Assistance Program; and
(c) Clarify and restrict non-capital costs.
4) Wine and Grape Growers Tax Credit: Improve.  Enact legislation to: 
(a) Transfer administrative authority to the Missouri Agriculture and Small Business Development Authority (MASBDA);
(b) Limit the amount of annual tax credits issued to $500,000;
(c) Provide that the credits can be sold; and
(d) Provide that the method of selection is discretionary by MASBDA based on priority criteria. 
5) Film Production: Enact legislation to delete.
6) BUILD Program: Improve.  Enact legislation to: 
a) Provide an option that the tax credits may be issued without the provision of a bond issue;
b) Eliminate necessity of MDFB approval unless bonds are used; and 
c) Eliminate the requirement of the company obtaining an incentive proposal from another state.  (This requirement was eliminated in HB 191 of 2009.)
7) Quality Jobs Program: Improve. Enact legislation to: 
a) clarify the definition of "new jobs", "payroll of the new jobs", and "base employment;"  (This recommendation took effect in September 2007)
b) Provide that the increase to $1 million in tax credits for high impact projects may be only for projects in excess of 500 new jobs created within three years; (This recommendation took effect in September 2007; however, the per company cap was removed in HB 191 of the 2009 session.)
c) Provide that if a company located in the state relocates the “project facility” to another Missouri county, DED must first obtain the endorsement of the existing community for the company to use the program for the net new jobs at the new community, or the new county’s average wages will be the same as the current county’s average wages for that project (This recommendation took effect in September of 2007.); and
d) Increase the annual cap on tax credits by an additional $12 million (in addition to the current $12 million) derived by reallocating $8 million from MODESA/MORESA and $4 million from Rebuilding Communities.  (The annual cap on the program was increased in September of 2007, in HB 2058 of the 2008 legislative session, and in HB 191 of the 2009 legislative session.)
8) Development Tax Credit: Improve.  Enact legislation to: 
a)   Eliminate the location requirements;  
b)   Provide that the contribution to a non-profit is optional, such that a credit may be 
       issued solely on the basis of up to 50% of the purchase of new capital improvements   
       (as approved by DED on a discretionary basis), limited to an amount of new and/or 
       retained quality jobs.
9) Neighborhood Assistance Program:  Improve.  Enact legislation to: 
a) Combine with the Youth Opportunities and Incubator Programs;
b) Provide that the credit may be transferable;
c) Include all corporations or individuals to be eligible contributors (since some are limited under current statute);
d) Focus program eligibility categories to economic and community development activities; and 
e) Minimize operating cost awards. 
10) Family Development Account Tax Credit: Enact legislation to delete.
11) Youth Opportunities Tax Credit: Improve.  Enact legislation to combine with the Neighborhood Assistance Program, along with the program’s $6 Million per year cap.
12) MDFB Bond Guarantee Tax Credit: Improve.  Enact legislation to increase the current $50 Million cap on the amount of outstanding bonds by an additional $25 Million.
13) Neighborhood Preservation Tax Credit: Improve.  Enact legislation to award funds on a competitive basis, requiring a comprehensive neighborhood redevelopment plan.
14) Brownfield Jobs and Investment Tax Credits: Improve.  Enact legislation to combine with the Enhanced Enterprise Zone and Quality Jobs Programs.
15) Brownfield Demolition Tax Credits: Improve.  Combine with the Brownfield Remediation Program.  (This was accomplished in legislation in HB 2058 in 2008).
Many of the recommendations of the Missouri Incentives Review Committee were put into legislation, HB 2040 of the 2006 legislative session, and were passed by the House Job Creation and Economic Development Committee and the House Rules Committee but were not debated by the full body.  
2007 Legislative and Extraordinary Session
Tax credit reform received more attention during the 2007 legislative session.  What would eventually become the omnibus economic development bill, HB 327, was perfected in the House of Representatives; at the time it was perfected, it only contained changes to three programs: Quality Jobs, Enhanced Enterprise Zone, and the New Jobs Training Program.
The legislation came over to the Senate where it was “loaded up” with changes stemming from a committee substitute, a senate substitute, and 29 amendments that were offered on the Senate floor, 27 of which were ultimately adopted.  The topics included in the legislation passed by the Senate included: the creation of the Distressed Area Land Assemblage Tax Credit, the creation of the Residential Disabled Access Tax Credit, the creation of the New Markets Tax Credit Program, changing the Film Production Tax Credit Program, modifications to the Enhanced Enterprise Zone Tax Credit Program, Motor Fuel Tax Exemptions, Sales Tax Exemptions, extending the New Jobs Training Program, modifying the Quality Jobs Program, the determination of nexus for taxation purposes, and modifications to tax credit definitions and transferability provisions for several tax credit programs. The strategy of the bill’s Senate sponsor was to accept amendments offered by Senators with the caveat that they would likely be stripped from the bill when it went to conference committee.
The bill went to conference and a conference committee report was submitted to both houses which kept a majority of the provisions contained in the Senate Substitute.  The CCR easily passed the House; however, it ran into opposition in the Senate because the conference committee failed to strip most of the Senate Substitute’s provisions.  The Senate requested further conference with the House to “scale down” the CCR; however, the House refused.  As a part of the negotiations regarding the conference and potential passage of HB327, the Senate and House struck a deal in which the House would pass an amendment onto a Senate Bill (SB 86 of 2007) which would require a review and cost-benefit analysis of tax credit programs.  The final amendment, which would eventually be approved by the House, also required that tax credit programs sunset by December 31, 2011 unless either a Concurrent Resolution was adopted by the House and Senate extending a particular program or a tax credit program’s statutes were amended.  Please see the document “Amendment to SB 86 of 2007 legislative session” for the wording of the amendment.  After approval of the House, the bill was immediately brought up in the Senate, where it was debated and eventually laid over.  Days later, the House receded from its approval of the Conference Committee Substitute, receded from its request for conference with the Senate, and took up and passed the Senate Substitute.  This action sent the bill to the Governor for his approval.  
Governor Blunt vetoed HB 327 on July 6, 2007, but he called an Extraordinary Session in August of that year for the General Assembly to consider an economic development bill.  The final bill contained a repeal of Missouri’s scalping law, changes to Missouri’s Tax Increment Financing law, the creation of the Distressed Area Land Assemblage Tax Credit, changes to definitions and transferability of tax credit programs, the creation of the Qualified Beef Tax Credit, the creation of the New Markets Tax Credit Program, modifications to the Film Production Tax Credit, the Enhanced Enterprise Zone Tax Credit, and the Quality Jobs Programs, the establishment of the Missouri Workforce Investment Board, the extension of the Community College New Jobs Training Program, a rebuttable presumption for a tax exemption relating to auto manufacturing, and the authorization of a vocational school district in southeast Missouri.
Joint Committee on Tax Policy Review of Tax Credits 2007
After the amendment to Senate Bill 86 failed to come to fruition, the Joint Committee on Tax Policy decided that it would proceed and examine the state’s tax credit programs and began its review of in the summer and fall of 2007.  The first meeting, held in late August in St. Louis, was used to determine a schedule and a timeline for reviewing tax credit programs.  The Joint Committee considered two options for how to proceed with its review:
1) Review the programs in the categories as they are outlined in the Tax Credit Accountability Act (Section 135.800, RSMo) (Please see the document “Tax Credit Review Schedule.”).  
2) Review the programs in the order in which they were created (Please see the Tax Credit Creation Timeline).
The committee decided that reviewing the programs according to their general purpose was the best course of action as it allowed them to draw comparisons between programs with similar intent.  Their focus was on tax credit programs that did not have a sunset date, as any tax credit program that was passed after the sunset law took effect (2003) is required to have a sunset date (In reality, not all tax credits that have passed after the sunset act have a sunset provision; the sunset provision can be inserted or omitted at the discretion of the General Assembly.  Also, as a general rule, the standard sunset language is not optimal for tax credit programs).  At the same meeting, the committee also learned through department testimony that the tracking of tax credits was insufficient to provide the necessary information regarding authorized, issuance, and redemption data for each of the credits.  This meeting was the beginning of a three year process for converting all tax credits to a uniform tracking system; this topic was revisited often by the committee over the three year period.  
After reviewing Domestic and Social Tax Credits, Environmental Tax Credits, and Training and Educational Tax Credits, the committee made its recommendations in December of 2007 (Please see the document “JCTP Tax Credit Review 2007” for a summary of each tax credit reviewed, a list of those who testified regarding each credit, and the recommendation made by the committee).  The meeting was an open discussion of the programs and review of the testimony.  The discussion, however, highlighted the need for a common understanding of the various terms used in the tax credit process such as authorization, issuance, and redemption.  Since the meeting, the committee has relied on a list of definitions (Please see the document entitled “Tax Credit Process.”).   
The following are the substantive recommendations made by the committee in 2007:
1) Wood Energy Tax Credit: The committee recommends that no new credits be authorized after June 30, 2010.
2) Manufacturer Recycling Flexible Cellulose Casings Tax Credit (popularly referred to as the Hot Dog Tax Credit):  The committee recommends that the credit be repealed and all references to such credit be removed from statute.
3) Community College New Jobs Training Program: The committee recommends that the program be maintained as is in the statutes with the 2018 sunset provision.
4) Senior Citizen Property Tax Credit (Circuit Breaker): The committee recommends that the income thresholds in place for tax year 2008 be made permanent.  The committee also recommends that the maximum award be increased from $750 to $1000.
5) Special Needs Adoption/Children in Crisis Tax Credit: The committee recommends that changes need to be made to the Special Needs Adoption Tax Credit to emphasize the adoption of Missouri children and also that the barriers to adopting children in Missouri be explored.
6) Shared Care Tax Credit: The committee recommends that no change be made to the credit but also the General Assembly should examine if the maximum award of $500 is sufficient.
7) The committee recommends that legislation be enacted requiring all tax credit information be available to the public.
8) The committee also recommends that elected officials shall be required to disclose on their personal financial disclosure report any tax credits they receive from a Missouri tax credit program.
The 2008 Legislative Session
The committee’s thinking on the first recommendation, to sunset the Wood Energy Tax Credit, was that the structure of the program provided an ongoing subsidy: tax credits for the transformation of wood pellets or wood flour into energy based on the number of tons converted.  The committee felt that it would be a better use of state tax dollars to encourage the purchase of equipment that would allow for the conversion of wood into energy rather than to continuously subsidize the activity.  A sunset date would be added to the program, June 30, 2013, which was instituted in House Bill 2058 of the 2008 legislative session, the omnibus economic development/tax credit reform legislation of the year.  
The committee repealed the Manufacturer Recycling Flexible Cellulose Casings Tax Credit, a credit equal to the sales tax paid for the cellulose casings by the manufacturer, because it had effectively been eliminated when the legislature passed a sales tax exemption for inputs used in the manufacturing of a product in SB 30 of 2007.  The credit was repealed in HB 2058 of the 2008 legislative session.
Recommendations #7 and #8 listed above were to ensure transparency and accountability in the tax credit process.  The committee thought it would be prudent for information regarding tax credits awards and the recipients of those tax credits be made public. Also, during their review of tax credits, the committee learned of a few legislators who received tax credits under one of the programs; this led to the eighth recommendation listed above, which required elected officials to disclose on their personal financial disclosure if they have been the recipient of a state tax credit.  Both of these changes were enacted in HB 2058.  
House Bill 2058 enacted a few other changes regarding tax credits as well.  Contained within the legislation was:
1) An increase in the cap of the Enhanced Enterprise Zone Program from $14 Million to $24 Million;
2) A change which made a previous temporary increase, from $4 Million to $6 Million, to the Development Tax Credit from the global cap instituted under the Neighborhood Assistance Program statutes, $22 Million permanent;
3) A change to the Remediation portion of the Brownfield Tax Credit Program which allows for demolition costs to be included in the determination of the award for the credit;
4) A prohibition on a business from receiving benefits under the Expanded or New Business Facility Tax Credit and the Quality Jobs Program simultaneously;
5) An extension of the New Generation Cooperative Incentive Program and the Agricultural Product Utilization Contributor Program from December 31, 2010 to December 31, 2016;
6) A requirement that any tax credit applicant who purposely and directly employs unauthorized aliens to forfeit tax credits issued but not redeemed and repay all tax credits that have been redeemed during the time the unauthorized alien was employed by the applicant;
7) Changes to the Quality Jobs Program including increasing the cap from $40 Million to $60 Million, extending the sunset on job retention projects by six years to August 30, 2013, and relaxing some restrictions on the program so the program could be more broadly applied; and
8) The authorization for the Department of Economic Development to issue letter rulings regarding the New Markets Tax Credit Program.
In late 2007 and throughout the 2008 legislative session, the General Assembly was interested in property tax reform.  The recommendation regarding the increase of the award in the Senior Citizens Property Tax Credit stemmed from this interest.  Senate Bill 711 of the 2008 legislative session instituted an increase in the top award from $750 to $1,100, an increase in the marriage adjustment from $2,000 to $4,000, and an increase in the top income threshold from $27,500 to $30,000, but strictly for homeowners; those renting their residence as opposed to owning their home are not eligible for the additional benefits enacted in the legislation.  Also, in the same legislation, the Homestead Preservation Tax Credit was altered to provide additional benefits to recipients of the program for a temporary period.  Additionally, the General Assembly also created the Railroad Rolling Stock Tax Credit, one of the two tax credits that must receive an appropriation to become active; the program has yet to become active since its inception.   
The General Assembly also considered and eventually approved a temporary change to the Enhanced Enterprise Zone Program which would allow Missouri to compete for an aerospace company’s manufacturing facility in the Kansas City area.  The changes to the program allowed for the applicant to receive refundable tax credits, the amount of which was based on a percentage of the new payroll at the facility, which acted as a loan and would be paid back to the state, with interest, according to the terms of the repayment plan required by the act.  The legislation authorizing the change to the program was House Bill 2393.
Joint Committee on Tax Policy Review of Tax Credits 2008
The Joint Committee on Tax Policy continued its schedule of reviewing tax credits during the 2008 interim.  It reviewed Housing Tax Credit Programs, Redevelopment Tax Credit Programs, and Agricultural Tax Credit Programs as they are categorized under the Tax Credit Accountability Act.  The committee made recommendations concerning these credits at a hearing in December of 2008 (Please see the document “JCTP Tax Credit Review 2008” for a list and summary of the tax credits reviewed, the witnesses for each tax credit program, and the recommendation the committee made for each tax credit).  Below is a list of the substantive recommendations made by the committee:
1) Low Income Housing Tax Credit: The committee recommends that the General Assembly explore the state and federal tax implications of making the state credit refundable. 
2) Affordable Housing Assistance Program: The committee recommends that the General Assembly review this credit in conjunction with its analysis of the Missouri Low Income Housing Tax Credit.
3) Neighborhood Preservation Tax Credit Program: The committee requests information from the Department of Economic Development on the transferability and use of this credit.  Based on this information, the committee will explore options for reform including the concept of making the credit refundable.
4) Historic Preservation Tax Credit Program: The committee recognizes that this credit presents a “lack of certainty” issue to the budgetary process.  The committee recommends that the General Assembly explore different ways of managing the credit for budgetary purposes.
5) Brownfield Redevelopment Tax Credit Program: The committee recommends that, beginning in fiscal year 2010, no credits be authorized for both the Demolition credit and the Jobs and Investment credit.  The committee makes no recommendation for the Remediation credit.
6) MDFB Infrastructure Tax Credit (Contribution Tax Credit Program): The committee makes no recommendation for this credit.  However, because of the potential budget uncertainty that the credit presents, the committee seeks information as to why the cap on the credit can be waived by the concurrence of three governor-appointed officials. 
7) Qualified Beef Tax Credit: The committee recommends that the Missouri Agricultural and Small Business Development Authority keep the committee well-informed on how the credit is to be administered because of the challenges that the implementation of the credit presents to MASBDA.  The committee requests an update on the administration of the credit at the committee’s first hearing after the adjournment of the 2009 legislative session. 
8) The committee recommends that Missouri state government develop a program evaluation model for the purposes of analyzing the impact of each of Missouri’s tax credit programs.
From these recommendations, it is apparent that the committee had two chief interests: 
1) To increase the efficiency of tax credits; and 
2) To provide some sort of budget certainty regarding the programs without caps.
The first interest can be derived by their encouragement of the General Assembly to explore making certain tax credits refundable, meaning that an entity with a tax credit which exceeds the entity’s tax liability would be issued a refund for the difference.  While on first thought this mechanism would seem to be extremely efficient because it cuts out the market for buying and selling tax credits (and therefore the transaction costs and middleman profits as well), it can be less efficient because of the interplay between federal and state tax policy.  This feature of tax credits became widely prevalent with the creation of the Quality Jobs program.  However, special consideration should be given to the feature because these credits do count against the calculation regarding the Hancock Amendment’s definition of total state revenues (Please see Article X, Sections 16-24, MO Constitution and the document “Missouri Merchants and Manufacturers Association, et al. v. State of Missouri.”).  The General Assembly never seriously considered the idea of making those tax credits refundable.  However, the idea of the state developing a program evaluation model to determine the impact of state tax credit programs is a topic often revisited by the legislature, but has yet to see action.
The second interest listed above was a result of the budget situation and projections of the time.  The nation had experienced a near meltdown of its financial sector in September and October of 2008 and the nation was in the midst of a recession.  The sagging economy, the fact that it was unknown whether federal stimulus legislation would contain aid to the states, and the ambiguity regarding future state tax revenues led to increasing concerns regarding the uncertainty of the state’s budget outlook.  Because tax credit redemptions as a percentage of general revenue had increased from 2.33% in fiscal year 1999 to 6.66% in fiscal year 2008 and were only expected to increase, they became a popular issue for budget discussions with legislators.
The 2009 Legislative Session
Up until this point, the discussion regarding tax credit reform had been more about principles of the free market and fairness to all taxpayers.  However, the budget outlook put a new perspective on the issue.  The slumping economy produced new enthusiasm among elected officials for beefing up Missouri’s host of business development programs.  
Prior to taking office, Governor Nixon laid out a strategy for job creation.  Central to the strategy was the expansion of the Quality Jobs Program as well as removal of a requirement that businesses solicit other states for proposals under the BUILD program.  Legislators also contributed their own ideas such as reauthorizing the Business Facility Tax Credit, increasing the cap and extending the sunset on the New Markets Tax Credit Program, creating an Angel Tax Credit Program, reauthorizing the Research Tax Credit, creating a Quality Jobs Light Program for Small Businesses, authorizing the creation of science, business, technology, and education districts, among many other ideas.  These ideas were put into legislation, House Bill 191, and quickly moved through the House of Representatives; the bill was sent to the Senate on February 5.
However, in spite of the urgency to quickly pass legislation that had the potential to create jobs, a small group of conservative Senators banded together to oppose the expansion or creation of tax credits without tax credit reform.  After an initial meeting of the group, a list of 13 items was developed that would become the framework for the tax credit reforms that would eventually be proposed (For a list of these 13 items, please refer to the document entitled “Tax Credit Reform 2009.”).    
Efforts to bring legislation with the economic development provisions to passage by the full Senate were rejected by extended debate by the small group of Senators.  On February 17, 2009 Senate Bill 45, the Senate companion to the House omnibus economic development legislation was taken up by the full Senate.  After two hours of debate, the bill was laid over.  
On March 11, the legislation was brought before the Senate again; however, this time, a Senate substitute was offered that enacted the reforms suggested by the band of conservative Senators.  The General Assembly recessed for Spring Break; during this time, lawyers, lobbyists, and interest groups provided informal feedback on the provisions contained in the proposed legislation.  Some of this feedback was incorporated into a new floor substitute, Senate Substitute #2 for Senate Bill 45 (Please see the document “SS2 SCS SB 45- Summary.”).
The primary provision in the proposed reforms required that most of the state’s tax credits be subjected to the appropriations process.  For a summary of this provision, please refer to the document, “Subjecting Tax Credits to the Appropriations Process.”  One part of this provision required that the House Budget and Senate Appropriations Committees to provide an allocation for each tax credit program subjected to the process.  Under the process, the allocation is not the same as an appropriation, but rather is a dollar figure cap of how many credits could be authorized in the following fiscal year.  In the legislation, the allocations would be made in the appropriations bill relating to public debt. 
There are a few reasons why this allocation method is chosen rather than a true appropriation.  First, depending on the tax credit program, there is a lag time between when tax credits are authorized and when they actually affect the state budget, when they are redeemed.  This time lag could range from less than 1 year up to indefinitely in some cases, but a safe assumption would be that most credits are redeemed within 6 years of when the project or activity is first authorized, except for tax credit programs that issue credits in streams. Streaming occurs when tax credits are issued for the same project or activity over a number of successive years.  The Quality Jobs Program streams tax credits for as short of a period as 3 years, while the BUILD tax credit program can stream tax credits for up to a 15 year period.  This time period between authorization and redemption makes it difficult to appropriate money to set aside for tax credit authorizations while at the same time budgeting for tax credit redemptions in the same fiscal year; the state would need almost twice the money currently spent on tax credits to do both at the same time, meaning that tax credit authorizations would likely take a two to three year hiatus while the state catches up on redemptions.  This issue would resurface during the 2010 legislative debate on tax credit reform and will be addressed later in the document.
As mentioned previously, there are two programs in the state that currently require an appropriation for them to be active: the Homestead Preservation Tax Credit and the Railroad Rolling Stock Tax Credit.  An appropriation method works for these programs because the legislature is actually appropriating money to local governments; these tax credit programs reduce tax liability of taxes owed to these local entities rather than the state.  While appropriations to political subdivisions are constitutional, appropriations to private individuals or businesses are not.  Article III, Section 38(a) of the Missouri Constitution forbids the legislature from granting public money or property “to any private person, association or corporation…”  The section does grant a list of exceptions.  This restriction is one of the major reasons why tax credits exist; they are an indirect means of appropriating money to private individuals and businesses.  However, a method for actually appropriating tax credit authorizations was proposed in the 2010 Senate floor debate regarding tax credit reform and will be discussed later in the document.
The proposal also instituted sunset dates for all tax credit programs (some upon the effective date of the legislation), placed caps on how much could be allocated by the General Assembly to each tax credit program in a fiscal year, and prevented the layering or stacking of tax credit programs (using more than one tax credit program for the same project or activity).  The Senate began to debate the proposal on March 25.  One of the amendments offered stripped the section of law regarding the allocation process from the bill.  The bill was laid over to give Senators time to reflect on the provision.
The legislation was revisited on March 31.  The first order of business was to deal with the amendment that stripped the allocation process from the bill.  The amendment was narrowly adopted by an 18 to 16 vote.  Another amendment was offered that stripped the anti-layering provision of the legislation from the bill.  This amendment was overwhelmingly approved by a voice vote.  Critics of the anti-layering provision had suggested that it was akin to “killing a fly with a bazooka” as many tax credit recipients had received tax credits from multiple programs for the same project or activity.
After the adoption of the amendment stripping the anti-layering provision out of the legislation, the substitute was withdrawn and a new substitute was offered that sought to incorporate sunset dates and caps but removed the language regarding subjecting the tax credit programs to the appropriations process.  An amendment was offered to reduce the proposed cap on the BUILD program from $35 Million to $25 Million; the cap on the BUILD program at the time was $15 Million annually.  A substitute amendment was then offered to subject the tax credit program to the appropriations process created under the tax credit reform proposal with a maximum annual cap of $20 Million.  The latter amendment was adopted and the bill was laid over.
Up to this point, the Senate had been debating Senate Bill 45, the Senate version of the Economic Development/Tax Credit Reform legislation.  Two days later, on April 2, the House version of the legislation, HB 191, was voted do pass by the Government Accountability and Fiscal Oversight Committee, a committee that examines bills that have a significant cost to the state.  The House Bill was taken up on the Senate floor on April 8, however, a Senate floor substitute was offered that restored the provision that required the tax credit programs to be subject to the appropriations process. The legislation was debated at length but was eventually laid over.
Over the next five weeks, the House would amend several Senate bills to incorporate economic development provisions with the hopes that the Senate would take up and pass the jobs expansion legislation.  In addition to this formal legislative action, much debate was occurring behind the scenes regarding what the final product of the legislation might look like.  Up until the last two weeks, very little progress was made on the issue.  However, during these last two weeks, the beginnings of a compromise were forming.
The bill would contain many of the economic development/job creation elements that had been discussed previously.  The Quality Jobs portion of the legislation was the key component of the bill.  The changes to the program included increasing the tax credit cap from $60 Million to $80 Million, changing the requirements for what projects would qualify for the benefits of the program, and amending the program so that a company that files for bankruptcy could still receive benefits under the program.  The cap on the BUILD tax credit program would be increased from $15 Million to $25 Million and the provision that required a company to seek a competitive bid from another state would be removed from law.  The cap on the New Markets Tax Credit Program would be increased from $15 Million to $25 Million, but the sunset on the program would not be extended.  The Distressed Area Land Assemblage Program would be changed so that up to $20 Million in tax credits could be issued annually rather than $10 Million, although the program cap would still remain $95 Million.  The Business Facility Tax Credit Program would be reauthorized to accommodate a company’s headquarters facility.  Additionally, a tweak was made to the Neighborhood Assistance Act which would expand the eligibility of owner-occupied housing units. 
Tax credit reform would be a big proponent of the legislation as well.  First, the Historic Preservation Tax Credit Program was the main target for many of the reformers.  Language was drafted to instill a cap on the program.  Since the program was an entitlement, meaning that if the program requirements were met the applicant would automatically receive the credit, a cap would change the operation of the program significantly, especially if application amounts exceeded the annual cap once it was established.  The idea of smaller projects being exempt from the cap gained traction as it would help protect developments in small towns and residential projects from being denied credits due to larger projects consuming most or all of the cap space.  Transition rules were incorporated in the language to protect taxpayers in the process of rehabilitating a structure.  A per project cap was also considered for residential projects to ensure that the program would not be used to rehabilitate a large, mansion-like personal residence.  The final numbers regarding each of these cap thresholds: the $140 Million annual cap, the $275,000 small project exemption, and the $250,000 per project residential cap were not decided until the last twenty-four hours of session.
Second, the MDFB Infrastructure/Contribution Program became a target for many legislators after the cap on the program had been waived to accommodate a large project earlier that fiscal year.  While there was little opposition to instituting a hard cap on the program, the challenge became how to do so and protect the projects that had already been approved, especially because the terms of the same project that caught the ire of so many legislators would potentially have to be renegotiated by the Missouri Development Finance Board.  Eventually, the final compromise included the retention of the $10 Million portion of the soft cap and the creation of a $25 Million hard annual cap which could be reached only upon joint agreement of the director of revenue, the director of the department of economic development, and the commissioner of the office of administration.  
Third, there are two types of Low Income Housing Tax Credits: 9% credits and 4% credits.  In the various substitutes proposed on the Senate Floor, several ideas for reform were floated regarding the credit.  However, in the last few weeks the only reform that stood a chance of passing was the institution of a cap on 4% credits.  These 4% projects are also financed using tax exempt bonds.  A cap of $6,000,000 annually, or $60,000,000 over ten years to be authorized each year was incorporated into the legislation.
The annual cap on the Family Development Program, an underutilized social tax credit program, was reduced from $4,000,000 to $300,000.  The Loan Guarantee Fee Program was discontinued.  Also, new transparency and accountability requirements were added to tax credit programs (For a complete listing of the provisions of HB 191, please refer to the document entitled “HB 191- Jobs, Tax Credit Reform, Economic Development Bill”).
House Bill 191 would not be approved by both chambers until the last day of session, May 15, 2009.  However, the subject of tax credit reform would be revisited during the interim of 2009.
Joint Committee on Tax Policy Review of Tax Credits 2009
The Joint Committee on Tax Policy continued its review of tax credits; they reviewed Entrepreneurial Tax Credits, Business Recruitment Tax Credits, Community Development Tax Credits, Insurance Tax Credits, and Financial Tax Credits.  The committee also heard testimony regarding the proposal to subject tax credits to the appropriations process at its October 2009 meeting.  
Additionally, several documents were requested from the agencies and departments that administer tax credits.  The idea behind the requests was to gather information regarding Missouri’s future tax credit obligations over a long period of time, not just the current year or the next year.  The time frame that was requested spanned the length of the longest “streaming” tax credit program, the BUILD program, so that General Assembly could gain an understanding of  the obligations that were being made by the state over the time period.  Additionally, a request was made of the Missouri Housing Development Commission to project how many credits would be authorized and issued over the next 13 years to see how this credit would impact the state’s budget situation.  The timeframe of 13 years was chosen because that would be how long it would reasonably take for Missouri to realize the full impact of projects authorized during the 2010 fiscal year.  The documents from MHDC are entitled “Missouri Low Income Housing Tax Credit Projections of Timeline from Authorization to Initial Credit Issuance FY 2010 – FY 2022” and “Missouri Low Income Housing Tax Credit Projected Authorizations and Issuances FY 2010 – FY 2022.”  This compilation of tax credit figures would be explained for fiscal years 2010 through 2014 in the documents entitled “Missouri’s Tax Credit Obligations” and “Projections for Tax Credits.”  These documents would be referenced in the State Auditor’s audit of “Tax Credit Cost Controls” released in April of 2010.  Unfortunately, at the time the request was made in October of 2009, not all of the tax credits could be tracked as the DED administered tax credits were.  As a result, the documents only account for the DED administered programs’ tax credits. 
Also, please see the documents “JCTP Tax Credit Review 2009” and “JCTP Interim Recommendations 2009” for the specific tax credits reviewed by the committee that year, the individuals who testified regarding the tax credits, and the recommendations that the committee made regarding the issues that they reviewed.
The committee’s recommendations consisted of:
1) Scrapping the Development Tax Credit Program in favor of a “closing fund” or “up-front” incentives for business recruitment;
2) Questioning of the purpose of the Insurance Exam and Other Fees Tax Credit Program;
3) Consolidating all tax credit tracking in the Customer Management System hosted by DED;
4) Reemphasizing the need to conduct a cost-benefit analysis for tax credit programs, this time suggesting that the General Assembly contract with a third party to conduct the analyses; and 
5) Stating that the General Assembly should review caps on all tax credit programs.
The first recommendation was a response to the need that had been voiced by economic development officials that Missouri was losing business recruitment projects not because our incentives were not enough but because our incentives were inadequately structured.  Many states have programs that allow them to provide money up-front to companies that locate in their state.  The closest thing Missouri has to this is the Development Tax Credit Program.  Housed in the statutes of the Neighborhood Assistance Act, the Development Tax Credit is loosely structured statutorily; the few restrictions require the tax credits to go to job creation projects located in distressed areas in the state.  The idea behind the recommendation was to eliminate the tax credit program and provide greater discretion to the Department of Economic Development for recruiting businesses by creating a more versatile program.
The third recommendation was a follow-up to the tax credit tracking system that the committee requested in its first year of the tax credit review.  More recently, the tracking system was scheduled to track all tax credits by October 1, 2010.
The fourth recommendation was another attempt to encourage the General Assembly to explore conducting a cost benefit analysis of all the tax credit programs, recognizing that our current tools for measuring return on investment are inadequate to measure the impact of the majority of the state’s tax credit programs.  Again, this recommendation failed to come to fruition during the 2010 legislative session; however, as discussed later, it would have an impact on the structure of proposed reforms.
The fifth recommendation was more of a blanket statement that any tax credit would be fair game for consideration of reform in terms of lowering caps on programs during the 2010 legislative session.
The 2010 Legislative Session
Similar to the 2009 legislative session, the most recent session also had new proposals designed to enhance Missouri’s competitiveness for business recruitment.  These proposals included:
1) The establishment of the Missouri Science and Innovation Reinvestment Act, a program that would allow for appropriations based on the withholdings taxes from the growth of science and technology jobs in the state to be placed in a fund for the Missouri Technology Corporation to use to attract new science and technology industry to the state;
2) The creation of the Proof of Concept Program, a program designed to provide loans to technology companies;
3) The creation of an Angel investment program;
4) The creation of the Missouri Jobs for the Future Districts, a program that would allow for the General Assembly to appropriate money to the district based on the incremental increases of withholdings taxes from jobs in the district and state sales taxes generated in the district to repay eligible costs of the district;
5) The Missouri First program, a program which allowed the director of DED to increase the awards of certain state programs if it would result in a positive economic benefit to the state; 
6) An up-front financing mechanism mentioned earlier accomplished through a combination of the Quality Jobs Program and the BUILD program; and
7) Legislation that would create the Missouri Manufacturing Jobs Act, a program that would allow for the retention of withholdings taxes for the retention and creation of manufacturing jobs in the state.  The legislation was geared at keeping the Ford plant in Claycomo, MO.
There were also proposals for tax credit reform.  These included:
1) The proposal which would require that tax credit programs be subject to the appropriations process resurfaced in the form of filed legislation;     
2) A proposal to require mandatory review and sunset of tax credit programs; and 
3) A one year moratorium on the Low Income Housing Tax Credit Program.
As the economic development proposals floated through the legislature, there was a general understanding in the building that passage of the proposals was unlikely without significant tax credit reform.  At the beginning of March, it was apparent that Missouri’s revenue situation was grimmer than initially thought just a few months earlier.  Projections indicated that in Fiscal Year 2011, Missouri would bring in approximately $500 Million less than originally expected.  Legislators would leave for spring break and Senators, who had yet to have a chance to craft their version of the FY 2011 budget would come back with a fresh perspective and a chance to discuss new ideas for how to tackle Missouri’s fiscal crisis.  It was announced that on March 23, the Senate would take a break from its normal activities and consider ideas from departments and also from citizens around the state in a process named “Rebooting Government.”
A plan was proposed by the director of DED at the Tax Policy workgroup meeting of Rebooting Government day.  The plan was sweeping in its design, consolidating 60 tax credit programs into 6 categories according to their basic purpose.  A summary of the plan can be found in the documents entitled “DED Tax Credit Reform Proposal 3-23-10” which was drafted by staff at DED.   
Although the documents provide a summary of the proposal, it is helpful to understand the reasoning behind its design and structure.  The Senior Citizen Property Tax Credit Program was excluded from any reforms.  The theory behind the proposal was to organize tax credit programs according to their basic purpose.  Five categories were originally developed: Business Development, Community Assistance, Public Infrastructure, Redevelopment, and Affordable Housing.  Six tax credit programs did not fit into any of these categories (those that relate to the insurance and banking industries) so a sixth category was developed to house them. 
Business development projects, those that seek to create new jobs, could apply year round, as opportunities arise throughout the year that Missouri would have to compete with other states and with other countries for the projects.  Projects and activities that would fall under the remaining categories would have an application deadline which they would have to submit proposals as these projects and activities all occur within the state and would have to compete for finite resources each year.  Projects would be evaluated according to the public benefit that they create using cost benefit analysis techniques to determine return on investment.  
All of the categories would be subject to a global cap which would be adjusted each year according to changes in Missouri’s general revenue collections.  From this global cap, each category would receive a minimum designated percentage of the global cap.  An at-large pool of tax credits would be allocated to the categories at the discretion of Executive Branch.
Under the proposal, flexibility was provided to DED to write contracts with applicants for terms for receiving tax credits.  They would have discretion to award up to the maximum benefit for a project (the amount depended on the category), and determine the features of the tax credit (sellable, refundable, certificated, carry-forward up to five years, issue credits in “streams,” claw backs, the taxes the credit could be applied to) to meet the needs of the project and the budget situation of the state.  DED would also be able to require local effort if appropriate.  
Additionally, of the global cap, a certain percentage of tax credits would be allowed to be refundable each year.  The percentage of refundable tax credits would start relatively low and scale up over time; this phase-in approach allowed Missouri to incorporate refundable tax credits into the design of the program but would limit their exposure in the short term as they have an immediate impact on the state’s budget when they are redeemed.
Prior to issuing its priorities for the year, DED would issue a draft plan for public comment.  They would also have specific reporting requirements to the public, the executive branch, and the legislature regarding the projects and activities funded with tax credits each year.   
The Senate would debate the proposal a little more than a week after it was unveiled.  However, a few changes were made.  First, the legislature would insert some legislative oversight into the proposal by requiring that a portion of the global cap be subject to an allocation made by the General Assembly through its budgeting process.  Different percentages were proposed which ranged from 20% (the at-large pool of credits portion) to all but the business development portion of the global cap; the decision would be left to the full Senate on how to proceed.  The specifics of the proposals are outlined in the word document “GA Tax Credit Reform Proposals 3-31-10” and the excel document of the same name which give a general overview of the proposals and also explains the differences between the two options offered on the floor of the Senate.  
A third proposal, also explained in the word document, would piggy-back off of one of the proposals mentioned above but would require a true appropriation rather than an allocation, meaning that the General Assembly would have to set aside money for tax credit authorizations that would likely be redeemed years from now, while at the same time redeeming tax credits that had been authorized in years past.  This idea was accomplished by creating funds in the treasury which would receive appropriations; the tax credit program would only be able to authorize an amount of tax credits equal to what was appropriated for that year.  Tax credits would still be redeemed against the tax revenue that would otherwise go into the general revenue fund, however, money in the tax credit funds would replenish general revenue by the amount redeemed in tax credits.
Backroom discussions revolved around how to make the above idea more palatable as well, since in the short term, the result would likely be no or very few tax credits for a period of at least two to three years.  One idea was to require a lesser amount of money to be appropriated than what could actually be authorized in the year with the idea that the appropriated money would be invested and grow to eventually meet the targeted amount that would be redeemed years later.  Another idea would require a phase-in of the portion of the global cap that would be subject to appropriations.  This would allow seven years for the General Assembly to absorb tax credits into its annual budget.  Please see the document “Phase-In of Subject to Appropriations” for the practical implications of this idea.
The legislation was laid over until a later date.  In the meantime, legislation of the DED proposal was filed in the House and received a hearing in the Job Creation and Economic Development Committee.  In general, the proposal received a poor reception as lawmakers criticized that it gave too much power to the executive branch and would lead to “pay to play” type scenarios.  The proposal was shelved in the House for the remainder of the year.  After study and scrutiny of the legislation, interest groups attacked the idea and the proposal loss favor in the Senate as well.
Later in April, the Governor and public education leaders held a joint press conference calling for comprehensive tax credit reform.  The argument was made that the increase in tax credits presented an opportunity cost in the form of education funding.  The Governor called on the legislature to act on the issue during the 2010 legislative session.
In early May, DED proposed a new plan which would:
1) Enact the Missouri Science Investment and Research Act;
2) Enact the Missouri Manufacturing Jobs Act; and
3) Create the Proof of Concept program;
4) Allow for the Up-Front Financing which would be achieved through the Quality Jobs Program and the BUILD program
5) Reduce the caps on the Historic Preservation Tax Credit Program and the Low Income Housing Tax Credit Program, however, the General Assembly could grant an additional allocation to either program through the appropriations process;
6) Subject most other tax credit programs to an allocation made in the General Assembly’s appropriations process; and
7) Leave the Senior Citizen Property Tax Credit, the Homestead Preservation Tax Credit, and the Distressed Area Land Assemblage Tax Credit untouched.
For a more detailed version of this plan, please refer to the document, “DED Economic Development and Tax Credit Reform Proposal 5-4-10.”  The proposal was informally considered but never acted upon in the Senate.  This was the last action on tax credit reform up until the creation of the Tax Credit Reform Commission.
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