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                    Missouri  tax  credit REVIEW  commission



To: 
The Missouri Tax Credit Review Commission

 


From:  Tim Flook - Comments in Lieu of Meeting Attendance 
 

Date:
 October 12, 2010

 

Re: 
Global Issues before the Missouri Tax Credit Review Commission ("TCRC")    

Dear Committee Members:   
My apologies for non-attendance at today's meeting, I had a previously scheduled court appearance.  I tender these comments in reply to the Co-Chair Memo for the group's consideration.  As you can see, my comments are on the Memo itself high lighted in yellow. 

At the Commission hearing on October 8, the Co-Chairs were asked to provide the beginning of a running list of Global Issues related to state tax credits to be considered by the Global Issues Committee.   The following memorandum is an attempt to respond to that request.  

The list of global issues set forth herein is based on public testimony, individual comments and ideas developed by Commissioners and the Co-Chairs.  Although some of the issues identified may disproportionately impact less than all tax credit programs, my attempt in cataloguing them was to be as global and comprehensive as possible.  The foregoing is not intended to be an exhaustive list, and suggestions from Commissioners for additional items are welcomed and anticipated.    

 

As you consider global issues related to tax credits, each Commissioner should read the Governor's remarks from the Commission’s September 8, 2010, kick-off meeting in Jefferson City, and reflect upon his charge to the Commission and the tight time frame for completing our task.   A transcript of the Governor’s speech is provided herewith. 

Potential Global Issues:

1. Limitations on Total Amount of Tax Credits to Address Budget Challenges and Protect AAA Bond Rating

· Should there be a mechanism to prospectively limit the amount the total amount of credits approved or issued?  No, this creates uncertainty and could put a chill on those seeking to come to or stay in Missouri.  I believe we should define our commitment to a program size and then focus on proper success measures and better follow up to insure compliance and truth in reporting of the project's impact. 
· Should there be a global cap on all programs tied to a percentage of net general revenue collections?  This is a better approach than a floating cap.  
· Should all programs not currently capped be subject to a statutory cap?   Yes, capped at an amount that reflects their role in our entire economy.
· Should some or all existing statutory caps be reduced?  Yes, but only some there are several that already have modest caps and sunsets. 
· Should program caps be tied to amounts actually utilized in prior years?   No, I suggest that caps be tailored in proportion to the role of the program or industry in our overall economy.  Investing incentives based on what brings Missouri the largest long term economic gain and that can be done without the entire industry being dependent upon the program for its existence. 
· Are there other considerations with respect to imposing limitations on the total amount of credits in order to address budget shortfalls?  The biggest danger to the budget is when an industry becomes dependent upon the tax credit to exist.  This causes the over utilization and the demand for no caps, or cap increases, disproportionate to the industry's real impact on our economy. As noted above, an overall plan for economic development is necessary wherein we identify those parts of our economy that constitute the "key industries"   
2. Entitlement vs. Discretionary

· Should all or some tax credit programs be discretionary to ensure only projects with the greatest return on investment are approved?
· Should all or some tax credit programs be entitlements to provide the greatest certainty to the users of tax credits?  Some.  But we need better policing or strict penalties for false reporting, claw backs, etc. than we presently have.  I recommend that Missouri adopt a False Claims Act similar to Federal law that could be used as a tool to police and insure that those receiving the incentives are doing as they promised or as required by law.   
· Are there other considerations in determining whether some or all tax credit programs should be entitlements or discretionary?   We should set the bar high on those that are entitlements and limit the entitilements approach to those industries who are "key industries" such as large manufacturing projects,  major redevelopment projects where the private capital investment is substantial. 
3. Sunset Provisions Unless Affirmatively Reauthorized by the General Assembly

· Should all or some programs currently without sunsets be subject to sunsets with clear transition rules to protect investments?   I believe all programs should have sunsets that occur at least every five years so the legislature, budget impact, and DED can regularly analyze and debate a programs viability.  
· Are there other considerations in determining whether sunsets are appropriate for some or all programs?   Yes, some programs like the Quality Jobs Act do not need a sunset as the beneficiary of the program only is allowed to use it for limited times.   Also, it should be noted that the lobby against sunsets is heavy as the industry groups that enjoy no sunsets, such as Low Income and Historic Tax Credits are loath to come back and justify the programs to the legislature.  
 

4. Minimum Return on Investment

· Should programs require a minimum return on investment to the State and/or local jurisdictions as a result of state expenditures?  Yes
· What should the minimum return on investment be? A dollar of general revenue in exchange for a dollar of general revenue?
· Are the any other considerations with respect to measuring and/or mandating return on investment for some or all programs?
5. Moratorium on New Tax Credit Programs

· Should there be a limitation on the General Assembly’s ability to enact new tax credit programs at all or absent a corresponding revenue offset?
· Are there any other considerations with respect to a imposing a moratorium on any new tax credit programs?
6. Prohibit Reducing Tax Liability to Zero Using Tax Credits  Yes!
· Should there be an AMT similar to at the federal level that prevents a Missouri taxpayer from completely eliminating their Missouri tax liability through the use of tax credits? For example, in the 2009 tax years, there were 1,597 individual income tax payers that claimed tax credits equal to their tax liability.
· Are there any other considerations with respect to a imposing an alternative minimum tax in Missouri?
7. Reducing or Capping Credit Amounts

· Should the amount of all or some tax credits be reduced from existing levels (100%, 70%, 50%, 25%) be reduced to a lower number (e.g. no tax credits greater than 20%)?
· Are there any other considerations with respect to reducing or capping tax credit amounts?
8. Changes to the Senior Citizens Property Tax Credit
· Are there changes to the PTC that could be considered to provide short-term and/or long- term budget savings?
· Are there any other considerations with respect to changes to the PTC program?
9. Program Elimination/Consolidation/Reduction

· Are there programs that could be eliminated, consolidated or reduced to achieve a short or long-term budget savings?

· Are there any other considerations with respect to program elimination, consolidation or reduction?

10. Monetization or “Buy-Back” of Tax Credits—“Dutch Auction”

· Should the state purchase back outstanding credits at less than their face value to achieve a short or long term budget savings?  No.  I fear, based on the history of these programs, that this will start out with good intentions but evolve into a way to regularly get cash out of the State for a private project.   It would be far better for the State to get in and start spot checking or investigating existing projects to insure that they are actually doing as they promised, and use our claw back provisions more effectively.   This will result in unused or improperly used tax credits from harming the budget.  
· Are there any other considerations with respect to the state monetizing existing tax credit obligations?   
11. Subjecting Some or All Programs to an Annual Appropriations Process

· Should the state purchase back outstanding credits at less than their face value to achieve a short or long term budget savings?   No.  creates do much uncertainty and we would be the only state doing this.  Again, it is better to police the tax credit users for compliance or performance and prospectively set the bar high for criteria and reduce the scope of programs. 
· Are there any other considerations with respect to subjecting some or all programs to an annual appropriations process?

12. Geographic or Other Distribution Requirements

· Should a certain amount of credits be set aside for certain geographic, socioeconomic, or other groups?  No.  This idea has been floated about.  It lends itself to regionalism and more fighting, and it would hamstring our ability to go after a big fish project.  The ultimate danger is that we have a domino effect that results in our State designating certain regions for certain industries over other regions.  (This is what Mexico did decades ago which seriously retarded private capital investment and aided the creation of monopolies).  
· Are there any other considerations with respect to imposing distribution requirements on some or all programs?

13. Prohibitions on Stacking

· Should the use of multiple tax credits for a single project be prohibited?  Should there be an amount of credits that may be stacked before additional credits are prohibited?

· Are there any other considerations with respect to stacking?   We should limit the amount of stacking to only a few things, such as Brown Fields.   Brown Fields has some good accountability measures already and is truly a good fit with some other programs, i.e. the stacking is beneficial to the State.  
14. Elimination/Modification of Carryforward or Carryback Features

· Should certain features of tax credits be eliminated or modified, such as the carryforward or carryback features?   We should reduce them and thus force more action and results out of projects. 
· Are there any other considerations with respect to any features of existing tax credit programs?

15. Increased Oversight and Accountability to Taxpayers

· Should there be increased oversight, accountability, or reporting requirements that would improve taxpayer confidence in tax credit programs and ensure that taxpayer dollars are being used in the most efficient, effective and transparent manner possible?   This is the most important thing we can do to protect the tax payers.  Better investigative functions, better or stronger penalties, reporting requirements.  Again, this is where a False Claims Act would be helpful to deter program participants from falsely stating their performance of investment.  Gives  the attorney general's office and in some cases citizens the ability to take action.  
· Are there any other considerations with respect to ensuing accountability to taxpayers in the use and administration of tax credit programs?
16. Imposition of Clawbacks for Non-Performance  Yes, use the more often though
· Should there be strict statutory clawbacks that may be enforced in cases of non-compliance with program requirements?  
· In addition or in lieu of a statutory clawback, should a participation agreement be required for all programs that can be enforced by the administering agency in the event of non-compliance?
· Are there any other considerations with respect to clawbacks or other enforcement mechanisms for non-compliance?
17. Availability of Refundable Credits

· Due to their unique impact on the state budget, should the availability of refundable tax credits be restricted, broadened or otherwise modified?   We should consider reducing the amount that are refundable, or limit them to key growth industries, e.g. aircraft, biotech, etc. 
· Are there any other considerations with respect to refundable credits?
18. Reassignment of Tax Credits to Different Administrating Agencies

· Are there tax credit programs that could be more efficiently administered if assigned to other agencies?  Not enthusiastic, DED is best equipped. 
· Are there any other considerations with respect to the appropriate administering agency or agencies for tax credit programs?
19. Administrative Efficiency

· Are there ways to increase the administrative efficiency of some or all tax credit programs?   Consider a False Claims Act for consequences and deterrence, and consolidate some programs such as the social or community tax credit programs into a single program.  I filed some legislation on this working with DED in 2006.  
· Are there any other considerations with respect to increasing the administrative efficiency of some or all tax credit programs?
As a reminder, the charge of the Commission is to review the state’s 61 tax credit programs, rather than other issues related to broader state tax policy. 
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